INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PATRICIA SANATO,
o/b/o DANIEL SANATO,
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Plantiff, No. 99 C 6236
VS. Magigtrate Judge Schenkier

KENNETH S. APFEL,
Commissioner of Socid Security,

N N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

This case, likemany socia security appeals, presentsus with a sad gory: in this case, the story of
aman who logt his job, his hedth, and ultimately his life. Before he died, Danid Sanato, the origina
clamant, applied for -- but was denied -- socia security benefits.  The plaintiff, Patricia Sanato (*Ms.
Sanao”), the mother of the deceased damant, seeksjudicia review, pursuant to 42 U.S.C. § 405(g), of
the August 20, 1999 fina agency decison by the Socid Security Administration Commissoner
(“Commissioner™), which upheld the denid of disability insurance benefits (“DIB”) and supplemental
security income (“SS”) by the Adminidrative Law Judge (“ALJ’) on July 29, 1998. Ms. Sanato hasfiled
a motion for summary judgment (doc. # 16-1) seeking reversd of the Commissioner’sdecison and an
award of benefits, dating from the onset of her son’ sdleged disability to the date of his death on May 20,
1999; dternatively, she seeksareversa and remand for further proceedings. The Commissioner hasfiled

across-motion for summary judgment seeking affirmance of the decision (doc. # 19-1). For thereasons



discussed below, the Commissioner’ s decisonisreversed and remanded for further proceedings pursuant

to Sentence 4, 42 U.S.C. § 405(g). See also Melkonyan v. Qullivan, 501 U.S. 89, 101-102 (1991).1
l.

A. Background.

1. Personal Char acteristics.

Danid Sanato was born on May 13, 1953 (R.40) in Gurneg, Illinois, in the house where he lived
al of his life with his mother (R. 40). He was the youngest of two children, and his parents ultimately
separated (R. 167). Mr. Sanato graduated from Warren Township High School, in Gurneg, [llinoisin 1972
(R. 40), with a1.486/4.0 grade point average, and an academic ranking of 211 out of 247 studentsinhis
class (R.186). Mr. Sanato never married (R. 40), and he had no children (R. 167). Hedied on May 20,
1999, at 46 years of age, from cirrhoss of the liver and congestive heart falure (R. 8).

Descriptions of Mr. Sanato in the adminidrative record before the Court reveal that Mr. Sanato
was gpproximately five feet Sx inches tal and he weighed gpproximately 204 Ibs. (R. 164). During a
psychiatric assessment onNovember 21, 1996, Dr. John Datondescribed hmasobese, bading, withgray
har, a long white beard, and prescription eyeglasses that were very old (R. 166-67). Various doctors
described Mr. Sanato intheir assessments as “a somewhat unusua and odd behaving man” (R. 138), who
was depressed and angry (R. 205), and who had a“superfidd” (R. 138) and “flat” affect (R. 205); “blunt”
speech (R. 138); a “definite disconnected qudity” (R. 138); and a“guarded” presentation, as if wanting

to “avoid disclosure (R. 170).

1By the parties’ consent, on February 9, 2000, this case was reassigned to this Court, pursuant to 28 U.S.C. §
636(c)(1) and Northern District of Illinois Local Rule 73.1(b), for this Court to conduct any and all proceedings in this
case, and to enter final judgment (doc. #s 12-1and 13-1).



2. Work History.

Mr. Sanatoworked congstently from January 1978 to February 1992 at the Dexter paint company
(R. 82). For thefirg ten years of hisemployment at Dexter, Mr. Sanato ground pigment to make and mix
paint (R. 45-46). Thisjobrequired himto stand dl day, run pigment through a paint machine and handle
pant tanks weighing between 14 and 500 pounds (R. 46). Dexter pad for plantiff to attend computer
classesat acommunity college (R. 40-41), and for approximately the last four years of his employment a
Dexter, Mr. Sanato worked as a full-time computer inventory clerk (R. 44-45), where he was able to Sit
and gtand throughout the day (R. 46). By the end of histenure at Dexter, Mr. Sanato was paid $12 per
hour, and he supervised 10-12 people who filled out “batch tickets’ (R. 82).

In February 1992, Mr. Sanato was “laid off” due to a reorganization at Dexter (R. 44). Mr.
Sanato began to drink heavily after thislay off, because he could not find another job (R. 50).

Mr. Sanato remained unemployed from February 1992 until July 1993, when he obtained ajob
asajanitor a Greenbay School in West Chicago. Mr. Santo held that job for seven months, from July
1993 to February 1994, at which time he was fired (R. 41-42). Mr. Sanato testified that he was fired
because he could not perform dl of hisjob duties (R. 42). Although Mr. Sanato was left-handed (R.18,
40), he tetified that the inability to perform his janitorid dutieswasthe direct result of hisinaghility to lift and
carry with his right (non-dominant) hand, and dizziness that made him unable to work on ladders(R. 42-
43). Mr. Sanato attributed the dizziness and his vulnerahility to passng out to his unmedicated digbetic
condition (R. 42).

After histermination from the janitoria pogition, Mr. Sanato never againwasemployed. After his

deeth in 1999, Ms. Sanato listed onthe death certificate her son’ soccupationasa*pant mixer” at a“paint



factory” (R. 8) — even though he had not held that job since February 1992. As of the time of the hearing
on June 5, 1997, Mr. Sanato had no source of income (R. 41), dthough he did receive food stampsin the
amount of $115 per month (R. 41).

B. Procedural History.

On October 26, 1994, Mr. Sanato filed his gpplication for SSI and DIB (R. 65-66), aleging the
onset date for his disability as February 10, 1994 (R. 65-66, 100, 123). Mr. Sanato’s application was
deniedinitidly (R. 67-68), and onreconsiderationthat denid wasreaffirmed (R. 73). Mr. Sanatorequested
anadminigrative hearing on July 27, 1995, which was held on June 5, 1997 (R. 14). The ALJ sdecision
finding Mr. Sanato not disabled and denying Mr. Sanato both SSI and DIB benefitswasissued on duly 29,
1998 (R. 12-26). On August 20, 1999, the Appeals Coundil affirmed the AL J sdecison, meking thisthe
Commissioner’ sfina decison (R. 4-5).

C. The Administrative Record.

At the adminidrative hearing, Mr. Sanato testified that his disabilitiesincluded an array of physica
imparments (cirrhods of the liver, diabetes, high blood pressure, hypertenson and an injury to his right
hand) (R. 47, 50, 53-54,165), and psychologica imparments (depression, persondity disorder, and poor
impulse control, among others) (R. 153-163). Mr. Sanato also testified that he had previoudy suffered
from acoholism, but had not had adrink since August 1995, after he finished a trestment program at the

Gateway Foundation (R. 53,146-163).



1. Medical Conditions. Physical Impair ments.

While he wasworking at Dexter, Mr. Sanato had hedthinsurance (R. 46). Thisinsurance covered
his medications for high blood pressure, and -- for the few months after hislay off fromDexter -- it covered
the medications he needed to treat his diabetic condition (R. 46, 50). Mr. Sanato was diagnosed with
diabetes shortly after hislay off from Dexter in 1992, while hewasattendinganAlcoholic Treatment Center
(“ATC”). When Mr. Sanato’ s hedlth insurance ran out, he could no longer afford medication for ether his
diabetes or his high blood pressure (R. 46- 47, 61) and, as aresult, those conditions went unmedicated
and unchecked (R.46-47). Mr. Sanato testified that after he was laid off fromDexter, he beganto drink
heavily, and he became depressed, dizzy and had tingling pain in his legs (R. 50, 51-53, 60-61). Mr.
Sanato aso tedtified to having low energy, which required him to deep 10-14 hours per day (R. 51, 55).

On January 31, 1993, severd months before his brief stint as ajanitor, Mr. Sanato was stabbed
in the right hand with a knife by his girfriend (R. 16, 44, 47-49). The knife wound, which ruptured a
tendoninMr. Sanato’ sright hand, was surgically repaired by doctors at Saint Therese Medica Center in
Waukegan, lllinais (R.129-136). According to Mr. Sanato, however, the surgery did not remedy the
resdud pan that Mr. Sanato suffered in his right hand from this stab wound (R. 47-48). Mr. Sanato
testified that he experienced congtant pain from the wound and cramping in this hand two or three times
aday for about 10-15 minutes (R. 48). For pain rdief, Mr. Sanato took over the counter pain medication
(R. 48).

Mr. Sanato dso tedtified that as aresult of the stab wound, the use of hisright hand was limited.
For example, he testified that he could not dways carry aglass or plate; and he could not dways dress

himsdf by zipping up a jacket or buttoning his pants (R. 49). However, aresdua functiona capacity



assessment performed by Dr. dulius Villaflor in June 1995 indicated that Mr. Sanato could lift 50 pounds
occasondly and 25 pounds frequently; could do unlimited pushing or pulling; and did not have any
manipulaive limitations withhishands(R. 107, 109). Moreover, while Mr. Sanato complained about limits
on his ability to use hisright hand in an assessment by Dr. John Dalton in November 1996 (R. 167), he
denied having such limitations during a July 1997 assessment by Dr. Alvaro Rios (R. 204).

While at the hospital for this surgery, doctors there performed a physical assessment of Mr.
Sanato, and diagnosed him as suffering from hypertension, diabetes, obesity, and “acute acohol
intoxication” (R. 130). And, indeed, the records submitted at the adminigrative hearing are replete with
referencestoMr. Sanato’ schronic useof dcohal (R. 78, 85, 90, 93-94, 96, 137-139, 140, 146-63, 164-
65,167-68). For most of hislife, Mr. Sanato drank heavily. Mr. Sanato’ s problem with alcohol began at
the age of 14 or 15 (R. 93, 168), and after helost hisjob at Dexter, he was drinking up to aliter of brandy
and acase of beer every day (R. 54). Infact, Mr. Sanato often passed out fromdrinking too much(R. 96).
Various medicd reports diagnosed Mr. Sanato as an dcoholic until August 1995, when he successfully
completed treatment at Gateway Foundation (R. 53, 167).

However, while he was at Gateway, Mr. Sanato was diagnosed with cirrhoss of the liver.
Although that diagnosis apparently spurred Mr. Sanato to stop drinking (R. 53-54), the liver condition
proved to be his ultimate demise. Mr. Sanato died of cirrhoss of the liver on May 20,1999 (R. 8).

2. Medical Conditions. Psychological mpair ments.

In addition to his various physica problems, Mr. Sanato experienced depression and low energy
that he attributed to a variety of causes. abuse a the hands of his father, who used to pound his head

agang awdl (R. 167); dcoholism (R.55); and the lossof hisjob of fourteenyears at Dexter (R. 44, 50),



and his inability to obtain or hold another steady job thereafter (R. 54-55). Mr. Sanato’s psychologica
problems gpparently predated hisjob losswithDexter, because Mr. Sanato indicated that Dexter had sent
himto see amentd hedth professond even beforehe waslad off (R. 168). Mr. Sanato aso reported that
he has a long higory of fighting, especidly when he drank (R. 94, 167). During and after his tenure a
Dexter, Mr. Sanato was arrested severd times for battery, with one conviction (R. 167). During his
Gateway Assessment in August 1995, Mr. Sanato stated that he “fefIt] hopelessabout life’ (R. 162). And,
indeed, the medical records submitted at the administrative hearing are aso replete with referencesto Mr.
Sanato’'s “persondity disorder” (with “schizoid features’), volatility and mood disorders and substance
abuseproblem(e.g., R. 86, 90, 96, 114, 119, 121, 123, 125, 137-39, 140, 146-163, 164-65, 166-67).

In January 1995, Dr. David Benson opined that Mr. Sanato had a persondity disorder with
schizoid features, and a “ definite disconnected qudity” about him (R. 138). Dr. Benson aso opined that
he did not bdieve Mr. Sanato would have been capabl e of managing any benefitsgivento hmwhile he was
drinking (R. 173-39).

In a June 1995 assessment, Dr. Villeflor reported that Mr. Sanato’s persondity disorder was
characterized by “intense and unstable interpersond relationships and impulsive damaging behavior” with
“some schizoid features” (R. 119). Dr. Villaflor dso opined that Mr. Sanato had a moderate degree of

limitation regarding socid functioning, and a substance abuse/addiction disorder (R. 114, 121, 123-24).

Another June 1995 psychologica assessment, this one performed by Dr. Jerrold Heinrich, PhD,
indicated that Mr. Sanato had alcohol dependence and had difficulty remembering detailed ingructions (R.

104). Thisreport is congstent with Mr. Sanato’s own assessment of himsdf (R. 56).



InJune 1995, Dr. Karen A. Leone a so examined Mr. Sanato and concluded that he suffered from
diabetes, hypertension, tendon laceration of the right hand, hip and legpainand dcoholisn(R. 142). Dr.
Leone aso concluded that Mr. Sanato, despitethe lacerated tendonin hisright hand, could perform gross
and fine manipulations bilaterdly (1d.).

In August 1995, Dr. Y. Allian, a medicd examiner for the Illinois Department of Public Aid,
examined Mr. Sanato, and he concluded that Mr. Sanato had atwenty to fifty percent reduced capacity
to pull, bend, turn, climb, stop and push, and a twenty percent reduced capacity to perform the physica
activities of dally living, in particular, the ability to walk, sit, and stand (R. 165). Dr. Allian further
concluded that Mr. Sanato had afull capacity infinger dexterity withhisright and left hand, aswdl asgross
(grasping) and fine manipulations (1d.). Dr. Allian further concluded that Mr. Sanato had full capecity in
his ability to speak and travel, and that M. Sanato was capabl e of lifting up to 10 pounds during a 40 hour
work week. Dr. Allianmade no findings regarding Mr. Sanato’ s menta impa rments (perhaps because he
noted his speciditiesas thoracic, vascular and generd surgery medicine), but he did diagnose Mr. Sanato
as adiabetic and an dcoholic who suffered from cirrhosis and hypertension (1d.).

In November 1996, Dr. Ddtonreported that Mr. Sanato “was appropriately oriented to person,
placeand time’; did not have ahistory of hdlucinaions or delusons and “did not exhibit any formal thought
disorder”; and did not have “any compdling indications of seriousimparment inmemory”; but, he appeared
tolack “moativaion” to “perform well” on his1Q test (R. 170). Dr. Datonassessed Mr. Sanato as having
“far” ability to ded with the public; interact with supervisors;, deal with work stresses;, understand,
remember and carry out complexjobingructions; behave inan emationdly stable manner; and demonstrate

reigblity(R. 178-79). A “far” rating meansthat theability to function in theserespectsis*® serioudy limited



but not precluded,” which is neither the highest or lowest rating available (R. 178). Dr. Daton adso
diagnosed Mr. Sanato as having a persondity disorder with schizoid and passive aggressive features, as
well as a somatoform disorder,? and chronic alcohol dependence (R. 139, 171).

In duly 1997, Dr. Alvaro Rios (“Dr. Rios’) reported that although Mr. Sanato appeared dert,
oriented, non-delusionda, non-homicidal and non-suicidd, his “[&lffect was flat and mood depressed” (R.
205). Dr. Rios dso noted that Mr. Sanato was only marginaly cooperative, and “seemed to be very
angry” (R. 205). Dr. Rios concluded that Mr. Sanato’ s concentration was good, hisintellect average, his
memory (immediate, remote and recent) was within normd limits, and his judgment and ingght fair (R.
205). Dr. Rios also concluded, based on his observations, that Mr. Sanato would have been capable of
respongbly managing fundsin his own interest (R. 205).

Mr. Sanato’s own testimony and handwritten notes in the record indicate that he was somewhat
ddusond, in spite of Dr. Rios's and Dr. Ddton’s statements that Mr. Sanato, at the time of their
examinationsof him, had “no hdlucdinations or delusions’ (R.170, 205). For example, Mr. Sanato reported
abdief that the “devil” was “after inT"; that he * hearsvoices’ and * seesthings’ when*he drinks’; and that
hewas*“suicidd” and “thinks of dying a night fromthe pain” (R. 93, 138). Mr. Sanato also indicated that
he wanted “to be someone elsg’” when he watched televison (R. 94). Dr. Benson confirmed that Mr.
Sanato had “ decided referentid thinking, believing people on the street may know something about him”

(because his girlfriend -- who stabbed him -- may have told them about him) (R. 138).

2Somatoform disorders are characterized by multiple bodily complaints with noclinical correlation (i.e., physical
symptoms forwhich there are no demonstrabl e organic findings or known physiological mechanisms). See20C.F.R. Pt.
220, App. 1§12.07.



C. The ALJ’ s Decision.

The ALJ swrittendecison(R. 14-26), dated July 29, 1998, began by finding that Mr. Sanato had
satisfied the “insured status’ requirements of Title |1, as amended -- requirements that are necessary to
claim entitlement to socid security and disability benefits under 42 U.S.C. §8 216(i) and 223 (R. 15). In
particular, the ALJ found that: Mr. Sanato “filed gpplications for disability insurance benefits and
supplementd security income on October 26, 1994, dleging disability since February 10, 1994 dueto a
bad hand, diabetes, and alcoholism” (R. 15). The ALJfurther found that Mr. Sanato “ meetsthe disability
insured status requirements under [T]itle 11 of the Act at dl [relevant] times’ (R. 15).

The ALJ next turned to the determination of whether Mr. Sanato was disabled within the meaning
of Title XVI of the Act, 42 U.S.C. § 1614(a)(3)(A). After reviewing the evidence in the record, in light
of the sequentia eva uation assessment required by the Act’s regulations, 20 C.F.R. Pt. 404.1520 and
416.920, the AL J found that Mr. Sanato was not disabled at Step Three or a Step Five of the sequentia
evauation. Consequently, the ALJ denied Mr. Sanato the SSI and DIB benefits he had requested.

Thefirg step of the sequentia evauation involved the determination of whether the clamant, Mr.
Sanato, had engaged in substantiad ganful activity since his aleged disability onset date -- here February
10, 1994 (R. 15). The ALJ found that there was no evidence that Mr. Sanato had worked since the
dleged onset date. The ALJ therefore concluded that there was “no basis for denying the clamant’s
goplication at the first step of the sequentid evauation” (R. 15).

The second step of the sequentid evauation required the ALJ to determine whether Mr. Sanato
had a “severe’ imparment or combinaion of imparments, which is defined as an imparment that

ggnificantly limits (has more than a minimdl effect on) the physical or mental ability to do basic work

10



activities. See 20 C.F.R. 88 404.1521. The ALJfound that Mr. Sanato’s imparments -- his physcd
dishilities(i.e., abad right hand, diabetes, hypertension and acoholism with abstinence snce August 15,
1995) and hispsychologica/mentd disabilities(i.e., persondity disorder) — combined to produce limitations
that Sgnificantly limitedMr. Sanato’ s ahility to performbasic work activitiesand therefore met the definition
of “severe,” satisfying the second step of the sequentia evauation process (R. 15, 20).

The third step of the sequential evauation required the ALJ to determine whether Mr. Sanato's
imparmentsmet or equaed the leve of severity contemplated for any imparment listed in Appendix 1 to
Subpart P, Regulations No. 4. The ALJfound that Mr. Sanato’ simpairments, done and in combination,
did not meet this standard, and therefore Step Three of the sequentid evauation process was not satisfied
(R. 15-16). In particular, the ALJ found that Mr. Sanato did not satisfy the severity criteria for a
persondity disorder under Section 12.08, nor did he satisfy the mentd retardation criteria (dueto his1Q
scores) set forth in Section 12.05(C) of the Listings. The ALJ dso explained that the 1Q test was of
“questionable vdidity,” as Dr. Datonhad opined, given that the 1Q score for Mr. Sanato “ underestimated
[hig] true ahilities’ asreflected by his ability “to maintain employment a a semi-skilled leve asaninventory
control clerk for an extended period” (R. 15).

The fourthand fifthsteps of the sequentia evauation required the ALJto determine Mr. Sanato’s
residual functiona capacity, to ascertain whether he could performhispast relevant work (Step Four), and,
if not, whether he nonethelesswas able to performother work exiging insgnificant numbersinthe nationd
economy (Step Five). To makethisdetermination, the ALJwasrequired to assessMr. Sanato’s“residua
functiond capacity.” Insodoing, the AL Jreviewed the objective medica evidenceof Mr. Sanato’ saleged
physical and medical limitations, induding cirrhod's of the liver (caused by heavy drinking), depression, pain

11



in hislower extremities, and various pansin his neck, back and feet (R. 16). The ALJfound that when
measured againg the evidence as awhole, Mr. Sanato’ s allegations of disabling symptoms and limitations
were not entirdly credible (R. 21).

With regard to his acoholism, the ALJ noted that Mr. Sanato claimed to have stopped drinking
after gall bladder surgery and inpatient trestment a Gateway inAugust 1995 (R.17). The ALJnoted that
the various pains of whichMr. Sanato complained, whichhe attributed to his unmedicated diabetes, were
not supported by the medical evidence. For example, dthough Mr. Sanato complained of numbnessin his
legs, extreme weakness, and an inability to wak any disance, medicd examination reveded that dthough
Mr. Sanato had some loss of pinprick sensation bilaterdly in the lower extremities, “ proprioception was
within normd limits’; and “[pJulses and reflexes remained intact” (R. 17).  Moreover, “[w]ith the
exception of some loss of pinprick sensation, asubjective finding, there were no other agns of neuropathy”
and therefore, the medica examiner, Dr. Rios “opined that [Mr. Sanato’ sloss of feding fromthe pinprick]
was most likely related to margind cooperation on the clamant’s part rather than a disease process’ (R.
17). The ALJfound that the evidence showed that Mr. Sanato’ sreported hip pain was attributable to the
didocation of his hip at the age of 10; and, dthough Mr. Sanato also reported severe cramping histoes,
“Ihlis tandem gait was ataxic,” and “he was able to hedl and toe walk and his peda pulses were not
diminished” (R. 17).

Withregard to hisdepression, the ALJnoted that Mr. Sanato described his conditionas* episodic”
and lagting “for short periods of time” (R. 16). With regard to his overall menta condition, the ALJ found
that Mr. Sanato had been diagnosed with a personality disorder with schizoid and passive-aggressive

features, as wdl as a somatoform disorder (R. 17). The ALJ aso found that Mr. Sanato had been
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described by his medica examiners and his own self-assessments as depressed, angry, defensive, inpoor
control of his impulses, “unusud and odd behaving;” soddly uncomfortable (e.g., “[d]lthough dert and
cooperative, he showed very little interest incommunicating with the examiner. His speech was rapid and
his affect superficid and congricted dmost to the point of being blunt. He was evasive and vague and
gppeared to be quite uncomfortable with the Stuation”); with a“ negative atitude toward women and life
in generd;” a*“guardedness as if the cdlamant were trying to avoid disclosure” and a low energy leve
characterized by “deeping dl the time’ (R. 17-19). The ALJ dso found that, dthough Mr. Sanato’'s
examiners concluded that he could not remember details, “there were other indications that he has no
serious memory impairment, and that he had an intact remote and immediate memory” (R. 19, 179).

Withrespect to hisintelligence, work experience and educationa background, the ALJ concluded
that the intdligencetests Mr. Sanato took usngthe Wechder Adult Intelligence Scale, Revised (WAIS-R),
did not yidd scores that were congstent with his education (graduationfrom high school and some college
level computer classes) and occupationa history (computer inventory clerk). The ALJ credited the IQ
examing’s concluson that Mr. Sanato’s scores of 65 verbal, 68 performance, and 64 full scale were
probably not an “accurate reflection of the clamant’s cgpabilities’ but rather were “ due more to a deficit
in hismotivation to perform well” (R. 18).

The ALJ also reviewed records related to Mr. Sanato’s right hand surgery to repair the tendon
lacerated by the stab wound, as well as his consequentia inability to properly grasp withthishand (R. 16).
The ALJ noted that athough Mr. Sanato might have had some difficulty grasping and reaching withhisright
hand, therewas no evidence that he had any trouble with hisfine motor coordination (R. 18), and -- inany

event -- Mr. Sanato was left-handed (R. 17). Furthermore, Mr. Sanato’s own testimony regarding the
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difficulty he dlegedly had usng hisright hand was inconsstent (R. 18). For example, in November 1996
he told Dr. Ddton he had difficulty getting a zipper sarted (R. 167), but he denied such limitations when
seen by Dr. Rios in July 1997 (R. 204). Moreover, the ALJ observed that Dr. Leone noted that Mr.
Sanato could performbothfine and gross manipulations bilaterdly and he had no difficulty picking up smdll
objects from atable, buttoning or unbuttoning or zipping his clothes (R. 18).

Upon examination of the record evidence, the ALJ found that despite Mr. Sanato’s impairments,
he had the resdua functiond capacity to perform light, unskilled, “work-related activities’ with the
fallowing exceptions. “lifting more than 20 pounds occasiondly or 10 pounds frequently or understanding,
remembering, and carrying out complex job ingructions’” (R. 16, 18, 19, 21). See also 20 C.F.R. Pt.
404.1567-1568 and 416.967-968. That conclusion was based on the ALJ sfinding that, “ except for the
brief period when he was recuperating from his gall bladder surgery, none of the doctors mentioned
redirictions greater than those determined” by the ALJinher decison(R. 19). For example, “[a]ccording
to Dr. Rios the damant’s lifting, carrying, Stting and walking capacities’ were “unimpaired” (R. 19),
despite the limitations on reaching and grasping imposed by Dr. Rios (R. 19). The ALJ considered this
limitationand concluded that these limitations did not conflict withthe twenty pound lifting restriction, which
wasalimitationon grosshandling (R. 19). The ALJfound that thoselimitationswere not “enough evidence
from which to conclude that the dlamant had fine motor limitations’ (R. 19).

The ALJaso found that there was not enough evidenceto concludethat Mr. Sanato had didbetic
and/or dcohoalic neuropathy which would prevent him from standing and/or waking for asignificant part
of theday (R. 19). The ALJfurther concluded that Mr. Sanato’s mental and psychologica imparments

aso did not support work restrictions. In so finding, the ALJ noted that there were “various references to
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uncooperative behavior in the record” (e.g., Dr. Rios concluded that loss of pinprick sensation was due
to poor cooperation on testing; Dr. Daton noted a“guardedness as if the damant were trying to avoid
disclosure’). Moreover, the ALJ observed that Mr. Sanato was“distant” at the hearing (R. 19), and that
Mr. Sanato had been diagnosed with a persondity disorder. However, the AL Jconcluded that therewas
no evidence that Mr. Sanato’s anger depression and/or other socid limitations prevented work related
activitiesfor unskilled work (R. 19). For instance, Dr. Ddton “rated [Mr. Sanato’s] abilities with regard
to the mental demands of work as good or far in each category” (R. 19).2 The ALJ aso noted, in
particular, Mr. Sanato’s own acknowledgment that “when he was employed, he maintained adequate
relaionships with the other employees’ (R. 169) and his depression was “episodic” and “very brief in
duration” (R. 19). Thus, the ALJ concluded that there was no evidence to suggest that Mr. Sanato had
“a bonafide depressve disorder that imposes any additiond limitation” (R. 19).

Based on these findings described above, a Step Four the ALJ found that given his RFC, Mr.
Sanato was not able to performhis past rlevant work (R. 20). The ALJ aso concluded that Mr. Sanato
had not acquired any skills from past relevant work that would be transferrable to other killed or semi-
skilled jobs congstent with the residual functiond capacity outlined above (R. 21). Recognizing that the
burden shifted to the Commissoner at Step Fve to identify other work Mr. Sanato could perform, the ALJ
found that Mr. Sanato possessed the resdua functiona capacity, based on his exertiond limitations and

vocationa profile (age, education and experience), to perform light, unskilled work, pursuant to Rule

3The ALJ did not define these terms, which we note because the labels “Good” and “Fair” as used in the SSI
context have a specific meaning. The Medical Assessment of Ability to Do Work-Related Activities (Mental) defines
“Good” as: “[a]bility to function in thisareaislimited but satisfactory; and “Fair” as“[a]bility to function in this area
is seriously limited, but not precluded” (R. 178).
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202.21 of theMedica-V ocationa Guiddines. The ALJbelieved that despite the absence of any vocationd
testimony concerning available unskilled light duty work, this Rule aone “established that suchwork exists
in ggnificant numbers’ and thus “direct[ed] afinding of not dissbled” (R. 20).

In sum, the ALJ found that Mr. Sanato was not under a “disability,” as defined in the Socid
Security Act a any time through the date of the decison. Consequently, Mr. Sanato was not entitled to
SSI benefits, pursuant to 42 U.S.C. 88 1602 and 1614 (a)(3)(A), or DIB benefits, pursuant to 42 U.S.C.
88 216(i) and 223. The Appeds Council affirmed this decison initsentirety on August 20, 1999 (R. 4).
The ALJ s decison therefore became the find decison of the Commissioner (R. 4).

.

Inreviewing the Commissioner’ s (herethe ALJ s) decison, this Court may not decide facts anew,
rewegh the evidence, or subgtitute itsown judgment for thet of the Commissioner. Herronv. Shalala, 19
F.3d 329, 333 (7th Cir. 1994). Rather, the Court must accept findings of fact that are supported by
“subgtantid evidence,” 42 U.S.C. § 405 (g) (1988), whichis defined as “such rdevant evidence as a
reasonable mind might accept as adequate to support a concluson.” Herron 19 F.3d at 333 (quoting
Richardsonv. Perales, 402U.S. 389,401 (1971)). Where conflicting evidence dlows reasonable minds
to differ, the respongbility for determining whether a claimant is disabled falls upon the Commissioner (or
ALJ), not the courts. Herr v. Sullivan, 912 F.2d 178, 181 (7th Cir. 1990). See also Stuckey v.
Sullivan, 881 F.2d 506, 509 (7th Cir. 1989) (the AL J has the authority to assess medica evidence and
give greater waight to that whichthe ALJ findsmore credible). The Court islimited to determining whether
the Commissioner’ sfind decis onissupported by substantia evidenceand based upon proper legd criteria

Erhart v. Secretary of Health and Human Service, 969 F.2d 534, 538 (7th Cir. 1992).
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Of course, this does not mean that the Commissioner (or ALJ) is entitled to unlimited judicid
deference. The ALImust consider dl rlevant evidence and may not select and discuss only thet evidence
that favors his or her ultimate concluson. Herron, 19 F.3d at 333. And, athough the ALJ need not
evaduate in writing every piece of evidence in the record, the ALJ s anadyss must be articulated at some
minimd level and must ate the reasons for accepting or rgecting “entirelinesof evidence.” 1d. Seealso
Young v. Secretary of Health and Human Services, 957 F.2d 386, 393 (7th Cir. 1992) (ALJ mugt
articulate reason for rejecting evidence “within reasonable limits’ if there is to be meaningful appellate
review); Guercio v. Shalala, No. 93 C 323, 1994 WL 66102, *9 (N.D. 1ll. 1994) (ALJ need not spell
out every step in reasoning, provided the ALJ has given sufficient direction that the full course of the
decison may be discerned) (citing Brown v. Bowen, 847 F.2d 342, 346 (7th Cir. 1988)).

The Socia Security Regulations prescribe a sequentid five-part test for determining whether a
damant isdisabled. See20 C.F.R. §404.1520 (1998). The ALImust congder: (1) whether theclamant
is presently unemployed; (2) whether the daimant has a severeimparment or combinationof imparments;
(3) whether the dlamant’ simpairment meets or equas any imparment listed inthe regulations as being so
severe as to preclude subgtantia ganful activity; (4) whether the daimant is unable to perform his past
relevant work; and (5) whether the damant is unable to perform any other work exiding in sgnificant
numbers in the nationa economy. See 20 C.F.R. §404.1520 (1998); see also Young, 957 F.2d at 389.
A finding of disability requires an affirmative answer at either Step Threeor Step Five. A negative answer
a any step (other than Step Three) precludes afinding of disdbility. 1d. The claimant bears the burden of
proof at Steps One through Four, after whichthe burden of proof shifts to the Commissioner at Step Five.

Id. The ALJsandyssa Step Five typicdly involves an evauation of the dlamant’s resdud functiona
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capacity (“RFC”) to perform a particular category of work (i.e. sedentary, light, medium, heavy or very
heavy work), as wdl asthe avallability of such work in the nationa economy.

In this case, Mrs. Sanato, on behdf of her deceased son, clamsthat reversal with an award of
benefits is required because the Commissoner, by adopting the ALJ s conclusions, made severd errors
in finding Mr. Sanato not disabled under the Act, namdy: (1) the ALJ “erred inrgecting Mr. Sanato’'s 1Q
Scores of 64, 65 and 68" in light of the evidence in the record regarding Mr. Sanato’ swork history, and
she consequently faled to find that Mr. Sanato’ simpairments meet Listing12.05C, which condtitutes a per
se disability under the Act a Step Three; and (2) the AL J failed to meet her burden of proof at Step Five
of the sequentia evauation process because she was not entitled to rely upon the medical-vocationa
guiddinesto make a non-disabled finding, giventhe evidence of Mr. Sanato’ s non-exertiond imparments.
We address each of these arguments below.

A. Mr. Sanato’s | Q Scores.

The plantiff damsthat the ALJ erred inrgecting Mr. Sanato’ s1Q scores of 64, 65 and 68 (PI.’s
Mem. a 9-10). In particular, the plaintiff argues that “[i]f Mr. Sanato had avalid 1Q of between 60 and
70 and aphysica or other mental impairment imposing additiona and sgnificant work-related limitationof
function[,] he would meet the requirements of Listing 12.05C and thus would be disabled pursuant to the
Socia Security regulations. 20 C.F.R. Pt. 404.1520(d); 20 C.F.R. Pt. 404, Subpart P, Appendix 1, Liding
12.05" (Pl.’sMem. at 10). The government arguesthat the ALJ srgjectionof Mr. Sanato’s 1Q scoresis
supported by Dr. Daton’ s opinionregarding those scores, and that plantiff’ sdisagreement withthe weight

to be given Dr. Daton’s opinion is not avaid basis on which to reverse the ALJ sdecison. We agree.
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In concluding that Mr. Sanato’s |Q scores, together with his other exertiona and non-exertiona
imparments, did not satisfy the criteria of Listing 12.05(C), and thereforergecting Mr. Sanato’s claim of
disability at Step Three, the ALJ noted that Dr. Daton, who gave Mr. Sanato the 1Q test, believed Mr.
Sanato’s scores were “inconsstent with his educationa and occupational higory” (R. 170). Dr. Daton
noted that “there may have been adeficit in his motivation to perform wdl” and he “doubt[ed] that the
obtained scores provide]d] anaccurate reflectionof hiscapabilities’ (R. 170). Dr. Daton’ sopinion found
support in the fact that while working as an inventory clerk, Mr. Sanato was able to complete computer
coursesto aid him in that job function (R. 170).

The Court may not quarrel with the waight the ALJ choseto giveto Dr. Daton’s opinion, so long
asthat opinion congtitutes substantia evidence for the ALJ sfinding -- which, as explained above, it does.
The Court concludes that the ALJ sfinding regarding Mr. Sanato’ s1Q scoresis supported by substantia
evidence, and thus will not be disturbed. We therefore move on to plaintiff’'s arguments regarding the
ALJsburden a Step Five.

B. The Step Five Burden of Proof.

The plantiff argues that the ALJ s Step Fve decison was erroneous because the ALJfaled to
prove that Mr. Sanato could perform a substantiad number of jobs in the nationd economy. The plaintiff
contends that Mr. Sanato had “ serious limitations in severa areas of menta hedth functioning” and thus
auffered from severe non-exertiond limitations. The plaintiff further contends that, in light of these severe
non-exertiond limitations, the ALJ was not entitled to direct afinding of “not disabled” at Step Five by
usng the medica vocationd guiddines, 20 C.F.R. Pt. 404, Subpt. P, App. 2 (the “grid”), “without the

testimony of avocationd expert” (Fl.’sMem. a 12).
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Non-exertiona limitations or impairments are defined as “certain menta, sensory, or skin
imparments’ or “imparments[which| result solely in postural and manipuldive limitations or environmenta
resrictions.” 20C.F.R. Pt. 404, Subpt. P, App. 2, Section200.00(d). Seealso 20 C.F.R. Pt.404.1569a.
Examplesinclude limitations on seeing or hearing, limitationsongtting, environmenta restrictions (pollutants,
humidity, temperature changes), dcoholism, mentd disorders (depression, hysteria, anxiety), fatigue,
limitations on attention or concentration, and loss of bilaterd manud dexterity.

The plantiff correctly points out that once the ALJfound that Mr. Sanato could not perform his
past-relevant work at Step Four, the burden of proof switched to the Commissioner to prove that a
ubstantia number of jobs existed in the nationad economy that Mr. Sanato could perform with his
exertional residua functiona capacity, in spite of his non-exertiond limitations. See, e.g., Bapp v. Bowen,
802 F.2d 601, 603 (2d Cir. 1986); see also Herron v. Shalala, 19 F.3d 329, 337 n.8 (7th Cir. 1994).
However, “the fact that a damant suffers from a non-exertiond impairment does not . . . immediatedy
preclude utilization of the grid. *Before reaching the conclusion that the grid will not be applied because
[the] dlaimant dleges non-exertiona limitations, those non-exertiond limitations must be severe enoughto
redrict afull range of gainful employment a the designated level.”” Nelson v. Secretary, 770 F.2d 682,
685 (7th Cir. 1985). See also Kirk v. Secretary, 801 F.2d 794, 796 (6th Cir. 1986) (mere posshility
of non-exertiond impairment insufficient to preclude use of grid); SSR 83-14 (citing 20 C.F.R. Pt. 404,
Subpt. P, App. 2 (Section 200.00(e)(2)).

If the non-exertiond impairments are severe enough to limit work performance at the exertiond
RFC, then the ALJ may not usethe grid to direct afinding of “not disabled” a Step Five, but instead must

make a “nonguiddine determination,” by andyzing dl the relevant evidence in the record in light of the
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Appendix 2 grid. In this Stuation, the rulesin Appendix 2 serve only as a framework for condderation
of how muchthe individud’ sSRFC work capability is diminished by the non-exertiond limitations. See SSR
83-14. Seealso Kirk, 667 F.2d at 528; Nelson, 770 F.2d at 685 (quoting Kirk, 667 F.2d at 537); 20
C.F.R. §1569a(c) and (d). To makethat determination, the ALJ must first determine the damant' sSRFC,
and then mugt determine whether the non-exertional imparments are “severe’ -- meaning, that these
imparmentslimit the performance of awide or full range of work at the designated RFC level. Nelson, 770
F.2d at 685.

In other words, when non-exertiond limitations are present, the Commissioner has the burden of
edablishing by “reliable evidence’ that the non-exertiond limitations did not sgnificantly limit the range of
work permitted by the clamant’ sexertiond limitations. See Shelman v. Heckler, 821 F.2d 316, 321 (6th
Cir. 1987). In determining whether thereis “reliable evidence” the Court must assess whether the ALJ
determined “inaresponsible manner” whether non-exertional imparments would interfere with the type of
jobs damant could perform at an exertiona level. Cummins v. Schweiker, 670 F.2d 81, 84 (7th
Cir.1982). Degpite the Commissioner’s Step Five burden, courts must give the Commissoner the
deferencedue under the “ substantid evidence’ standard, meaning they must not second guessareasonable
finding. See, e.g., Mullinsv. Heckler, 836 F.2d 980, 985 (6th Cir. 1987) (court upheld ALJ s useof grid
despite plantiff’s dam of severe non-exertiond imparment because medica evidence did not support
clamant’ s assertion). If this burden is met, there is no Step Fve issue regarding use of the grid.  If this
burdenisnot met, thenthe ALJ is obligated to look beyond the grid to other relidble evidenceinthe record

to subgtantiate the ultimate disability determination.
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The plantiff makesdetailed challengesto each of the AL J sfindings regarding Mr. Sanato’ salleged
non-exertiond limitations, namdy, plaintiff’s (1) decreased vison; (2) reaching and grasping limitations
withhisright hand; (3) legpan, fatigue, low energy and depression; and (4) mentd imparments. See SSR
83-14 (reaching, grasping, fingering, bilateral manua dexterity, vison, and mental functions such as
behavior, affect, thought, memory, orientation and contact with redity are dl liged as non-exertiona
functions). Plantiff assertsthat the ALJ erred in finding that Mr. Sanato’s non-exertiona limitations were
not severe, and that the ALJ s Step Fve determinationthat Mr. Sanato could performunskilled work and
(based on the grid) that such work was available therefore cannot stand.

For the reasons set forth below, we rgject the chdlenges to the ALJ s findings concerning non-
exertiond limitations, with one exception. We find that the ALJ did not sufficiently address the evidence
of Mr. Sanato’'s mental impairments set forth in Dr. Dalton’s opinion, or the extent to which those
impairments might congtrict the available number of jobs that Mr. Sanato could perform.

1 Vison Impairments.

Atthethreshold, the ALJfound that Mr. Sanato’sclaim of asignificant vison impa rment was not
credible, because Mr. Sanato did not identify visonas andleged disability until the hearing, and only after
Dr. Rios sreport, for the firgt time, provided any medica evidence that plaintiff had any vison deficit (R.
19; R. 203-204). Moreover, the ALJfound that the evidence showed Mr. Sanato’s visud impairments
were 20/50 ineach eye, withcorrection, and thuswas not sufficent to establish*some uncorrectable vison
lossthat affect[ 9] the dlamant’ s ability to function” (R. 19). We agreethat thesefindings are supported by

subgtantia evidence, and thus rgect each of plaintiff’s challenges to them.
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First, plaintiff arguesthat Dr. Rios sreport indicated that Mr. Sanato’ suncorrected visonwasless
than 20/200, and that “vison which cannot be corrected to better than 20/200 in the better eye is
considered legd blindness” 20 C.F.R. Pt. 404.1581. However, thispoint isunpersuasive, asthe evidence
plainly indicates that Mr. Sanato’s vision was correctable to at least 20/50.

Second, plantiff damsthat Mr. Sanato’ s vision was correctable only to 20/50, and that inlllinois
20/50 eyesght would limit Mr. Sanato to driving during the day and thus reduce his ability to “perform
certain activities’ (Pl.’s Mem. at 13). This point is unpersuasive for two reasons. To begin with, the
evidence establishesthat Mr. Sanato’ svisonwas corrected to 20/50, but it does not establishthat it could
not have been further corrected. Dr. Rios s report indicates that Mr. Sanato’s eyesight was correctable
to 20/50 “wearing eyeglasses.” The record disclosesthat the eyeglassesused by Mr. Sanato wereold (R.
166-67). Itisnot clear whether Dr. Rios had the plaintiff wear his own, older prescription glasses, or
whether Dr. Rios performed aneye examindionutilizngingrumentsthat would correct Mr. Sanato’ svison
to the maximum extent possible. Thisambiguity in the record cuts againg plaintiff, snce the burden was
onMr. Sanato to show, at Steps Two-Four, that hehad asevere visud imparrment that precluded imfrom
performing his past rlevant work and substantia gainful activity. See Young v. Secretary, 957 F.2d 386,
389 (7th Cir. 1992). Moreover, even if his vison was limited to 20/50, there is no evidence that Mr.
Sanato’ svisonwas any better whenhe had worked at previous jobs. And any limitshisvisonmight have
imposed on his ahility to drive were irrdevant, because his drivers license was suspended due to a
conviction for driving under the influence of acohal (R. 166). Inlight of the late assertion of thisissueand
the equivocal evidence offered by Mr. Sanato, we find no error in the ALJ s rgection of a visua

impairment as a severe non-exertiond limitation.

23



2. Reaching/Grasping | mpair ments.

The plantiff contends that the ALJfalled to give suffident weght to Mr. Sanato’s reaching and
grasping limitations as non-exertiona imparments (A.’s Mem. at 13). The plantiff points to Dr. Rios
report that Mr. Sanato had some weakness in the little, ring and index finger of his right hand, and was
“unable to grasp properly” with that hand (R. 205).

While acknowledging thisevidence, the ALJfound that Dr. Rios s July 1997 conclusions about Mr.
Sanato’ s reaching and grasping limitations were not “fully support[ed]” by the other evidenceinthe record.
Dr. Rioshimsdf found that Mr. Sanato’s dexterity was only “somewhat decreased,” and that he could use
hisright hand to button, unbutton, use a zipper, and pick up small objects (R. 205). Those observations
were congstent with the June 1995 medical evauation by Dr. Leone (specifically cited by the ALJ in
reaching her concluson(R. 18)), whichstated that Mr. Sanato could “ performgross and fine manipulations
bilateraly” (R. 142), and Dr. Allian's August 1995 assessment that plaintiff had “full capacity” in finger
dexterity, gross grasping or fine manipulations (R. 165). The ALJ aso pointed out (R. 18) that Mr.
Sanato’'s clamed limits were not fully credible because his stlatementsto doctors about hishand had been
“inconggtent.” Mr. Sanato told Dr. Ddton that he could not use hisright hand to zip his clothes (R. 166),
but he told Dr. Rios that he could (R. 205).

At most, the medica evidence regarding the extent of the non-exertiond limitationsto Mr. Sanato’s
right hand was conflicting. And that isof no assstanceto plantiff here, because where conflicting evidence
alowsreasonable mindsto differ, the responghbility for determining whether adameant is disabledfdlsupon
the ALJ, not the Court. Herr v. Qullivan, 912 F.2d 178, 181 (7th Cir. 1990). Becausethe ALJ relied

on objective medica evidence and had a reasonable raionde for rgecting the severity of the limitation
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clamed by Mr. Sanato, the Court findsthat the ALJ s determinationthat Mr. Sanato did not have asevere
non-exertiond limitationrel ated to gragping and reaching is supported by substantial evidenceinthe record
and therefore within the ALJ s statutory discretion.

3. Leg Pain, Fatigue and Low Energy.

The plantiff damsthat the ALJ did not consider the evidence that Mr. Sanato had legpain, fatigue
and “low” energy, which required him to lay down and/or degp most of theday (Pl.’sMem. a 14). The
plantiff dams that each of these “symptoms’ were the result of Mr. Sanato’s diabetic condition and/or
somatoform disorder. The plaintiff further claims that since diabetes and a somatoform disorder that
produce low energy and fatigue are non-exertiond limitations, the ALJ was required to determine the
severity of these limitations, and the degree to which they limited his ability to sustain work activity at the
unskilled levd (1d.). The plaintiff arguesthat the ALJ “erred by not finding that [Mr. Sanato] suffer[ed]
from a somatoformdisorder” (P.’sMem. at 8), and erred by not discussing these symptoms or the basis
upon which she regjected them as disabling conditions (A.’s Mem. at 14). We disagree.

The ALJ noted that Mr. Sanato had a somatoform disorder (R. 17), but determined that this
disorder congtituted a medicaly determinable impairment (R. 20). The ALJ did specificaly address Mr.
Sanato’'sclams of low energy level and fatigue, the dleged symptoms of this disorder, whenshe assessed
the vdidity of the results obtained fromthe MinnesotaMultiphasic Persondlity Inventory (“MMPI™), given
by Dr. Ddton. Like Dr. Ddton, the ALJ concluded that Mr. Sanato’s complaints of low energy and
deeping dl the time were “unusudly . . . severe” and “of doubtful vdidity” (R. 18). The ALJ therefore
refused to accept these dleged symptoms as limitations on Mr. Sanato’ s resdud functiond capecity (R.

18). Any failure by the ALJ to make a separate finding regarding Mr. Sanato’s dleged somatoform
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disorder is harmless, snce the ALJ sfindings regarding the symptoms of this disorder and their effect on
Mr. Sanato’ sability to performunskilled work are supported by substantia evidence inthe record, ascited
in her findings

Morever, the ALJ found that the medical evidencefailed to support any connection between Mr.
Sanato’ sdiabetic conditionand hisleg pain. The ALJ found that “thereis not enough evidence fromwhich
to conclude that diabetic and/or acoholic neuropathy precludesthe daimant from standing and/or waking
for asignificant part of the day” (R. 19).* That finding draws support fromDr. Rios sopinionthat plaintiff
showed no 9gns of diabetic neuropathy which could causelegsymptoms (R. 206). Accordingly, because
the ALJ sfindings aresupported by substantial evidence, those findings will be accorded the deference due
to them and will not be disturbed.

4, Mental Impair ments.

The plantiff contendsthat Mr. Sanato wasdisabled pursuant to Socia Security Ruling (“ SSR”) 85-
15, which indicates that afinding of “disabled” is warranted where the clamant cannot perform the basic
menta demands of unskilled work because heis serioudy limited in his ability to performinvarious areas
of mentd hedth functioning (.’ sMem. at 7-9).° In particular, the plaintiff arguesthat the ALJimproperly
rejected, without discussionor explanation, evidence by Mr. Sanato was* serioudy limited” insevera areas

of mentd hedlthfunctioning, namdly, the ability to interact with supervisors, to ded with the public; to deal

4[M]ost light jobs -- particularly those at the unskilled level of complexity -- require a person to be standing
or walking most of the workday.” See SSR 83-14 (Examples of Evaluation Involving Combinations of Exertional and Non-
exertional Limitations No. 2).

A sthe plaintiff points out, “ SSRs are interpretive rules intended to of fer gui dance to agency adjudicators. See
Lauer v.Bowen, 818 F.2d 636, 639-40 (7th Cir. 1987). Whilethey do not havetheforce of law, . . . the agency makes SSRs
“binding on all components of the Social Security Administration.” See 20 C.F.R. 402.35(b)(l). Lauer v. Apfel, 169 F.3d
489, 492 (7th Cir. 1999).
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withwork stresses; to understand, remember and carry out complex job instructions, to behave in an
emotiondly stable manner; and to demondrate reliability (R. 178-79).

The government’ srgjoinder isthat the AL J sfindingthat Mr. Sanato could performunskilled work
is supported by substantial evidence in the record, namdy, the report of Dr. Ddton (R. 166-179). The
government reads Dr. Dalton’s report to say that:

... plantiff had good &hilities to follow work rules, relate to coworkers, use judgment,

functionindependently, maintain attentionand concentration; carry out Smple indructions;

maintain persona appearances, and relate predictably insocia Stuations. Dr. Datonaso

sad that plantiff had serious limitations, but was not precluded from dealing with the

public, interacting withsupervisors, dedling withwork stresses, behaving inanemationdly

gtable manner, and demondtrating reiability.

(Def.’ sMem. at 10). From this premise, the government contends that Dr. Daton found that “plaintiff’s
mental impairments caused only moderate symptoms” (Id.).

We disagree with the government’s reading of the import of Dr. Daton’sreport. By rating Mr.
Sanato’'s mentd hedth as“fair,” Dr. Daton opined that Mr. Sanato was“serioudy limited” in his ability
to deal withthe public, to interact withsupervisors, to deal withwork stresses, to understand, to remember
and carry out complex job ingructions, to behave in an emotionaly stable manner and to demonstrate
religbility. Whilearaing of “far” indicatesan opinion that Mr. Sanato was not entirely “precluded” from
acting respongbly in those areas, we do not bdieve that the limitations described asimposing “serious’
limitations may be recast by the ALJ as merdy “moderate.” Rather, the Court believes that “ serious’
limitations are more akin to what is described in the applicable regulations as a “severe” limitation, a

conclusion which finds support in the fact that “ severe’ is lised as a synonym for “serious’ in Merriam

Webster’s Collegiate Thesaurus.
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Theseriouslimitations that Dr. Datonfound inMr. Sanato’ s mentd &bility to performvariouswork
related activities would support afinding under SSR 85-15 that Mr. Sanato could not perform unskilled
work. SSR 85-15 states that:

[t]he basic mental demands of competitive, remunerative, unskilled work include the

abilities(onasugtained basis) to understand, carry out, and remember Smple ingructions;

to respond appropriately to supervison, coworkers, and usud work Stuations, and to deal

withchangesinaroutine work setting. A substantial |oss of ability to meet any of these

basic work-related activities would severely limit the potential occupational base.

This, inturn, would judtify afinding of disability because even favorable age, education, or

work experience will not offset such a severdly limited occupationd base.

(Emphesisadded). SSR 85-15 dso states that “afinding of disability can be appropriate for anindividud
who hasasevere menta imparment whichdoes not meet or equd the Listing of Imparments, even where
he or she does not have adversitiesin age, education or work experience.” See SSR 85-15 (emphasis
added).

We emphasize “can be’ appropriate, because the finding of a severelimitationneed not invariably
dictate afinding of disability. The problem here isthat the ALJ did not adequately address the evidence
concerning the serious limitations found by Dr. Daton. Although this Court isrequired to givethe ALJ s
findings deference, that deferenceisnot due here, wherethe ALJ sdecisiondismissed Mr. Sanato’ smentd
imparments in five sentences, by sating:

In terms of his personality disorder, he has been described as allittle odd and angry and,

admittedly, he was distant at the hearing. However, thisis not enough to conclude that he

cannot satidy the requirements of “unskilled” work (R. 19) (dting regulations). The

clamant himself acknowledged that, when he was employed, he maintained adequate

relationships with the other employees .. . . [and] . . . [whilg] he asserted that he is il

prone to episodic depression, which he describes as being very brief in duration[,][t]here

IS no evidence to suggest that he has a bona fide depressive disorder that imposes any
additiond limitation.
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(R. 19).

Whileit istrue that the ALJ need not evauate inwriting every piece of evidenceinthe record, there
isa“minimd aticulation” requirement that demands a rationde for accepting or reecting entire lines of
evidence. Herron v. Shalala, 19 F.3d 329, 333 (7th Cir. 1994). Here, the ALJdid not even minimdly
aticulate her reasons for disregarding the evidence by Dr. Dalton that Mr. Sanato had serious (or,
“savere’) limitsin his ability to perform fundamenta work-related activities. The ALJ did not indicate
whether she rgjected Dr. Ddton’ sopinionthat Mr. Sanato had thoselimitations (and if so, why she rejected
that opinion). And, if the ALJ accepted the Daton opinion, she did not explanwhy those limitations failed
to lead to afinding of disability.

We emphasize that even if Mr. Sanato had “serious’ limitations that would not necessarily require
afinding of disahility, asthe rating used by Dr. Ddton indicates thet the limitations would not “ preclude’
Mr. Sanato from performing the job functions in question. But the ALJwould have to explain, at least
minmally, the evidence supporting a finding that even with serious limitations there are unskilled jobs in
sgnificant numbersin the national economy that Mr. Sanato could have performed.®

The Court therefore concludes that the ALJ s findings regarding Mr. Sanato’s non-exertional
mentd imparments may not stand. A Sentence 4 reversd and remand for further proceedings is

warranted, so that the Commissoner may determine whether Mr. Sanato suffered from the mental

SAlthough the plaintiff argued in her brief that Dr. Benson (R. 137-39), Dr. Rios (R. 204-05), and Gateway
Foundation (R. 162) made relevant findings regarding Mr. Sanato’s mental impairments, the Court’s review of those
diagnoses does not lead us to conclude that those doctors made any specific findings that would be helpful to
determining whether or not Mr. Sanato could perform “unskilled work” as defined in the regulations. Rather, those
reports only generally describe Mr. Sanato’s personality as angry, with “poor impulse control” (R. 162); a flat affect,
depressed mood (R. 205); and “disconnected” orientation (R. 138).
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imparmentsindicated by Dr. Ddton’ sreport, whether thoseimparmentswere“ severe” and, if so, whether
those severe impairments would have eroded the base of unskilled work to the point where Mr. Sanato
could not have performed asgnificant number of jobs in the nationd economy, requiring a conclusion that
he was disabled.

M1

Onremand, thereare two additional issuesthat must be considered: onethat has been raised here
by the parties, and one that has not.

At the threshold, the ALJ must consider whether Mr. Sanato is a proper subgtitute plantiff. By
their glence on this question, the partiesseemto assume thisisso. However, the Court cannot determine
on this record whether Ms. Sanato, the clamant’ smother, isentitled (i.e., has legd standing) to proceed
withthis appeal a*“ subgtitute party” and to receive any benefitsthat might be awarded to her deceased son.
A review of the Socia Security Act reveds that Ms. Sanato may be entitled to any benefits awarded
because sheisa*“surviving parent” pursuant to 42 U.S.C. §402(h). Thissubsection of the Act, however,
has certain prerequisites that must be satisfied before the surviving parent is entitled to the benefits of his
or her “fully insured” deceased child. In fact, this section of the Act indicates that both of Mr. Sanato’s
parents may be entitled to Mr. Sanato’ s benefits. See 42 U.S.C. §402(h)(2)(B). There may dso be other
provisons of the Act that would give M's. Sanato sanding, but sincethose sections have not been cited or
argued by the parties, the Court cannot make that determination.

For this reason done, the Court could remand this case, pursuant to Sentence 6 of the Act, to the
Appeds Council for rehearing and a determination on thisissue. Although Sentence6istraditionaly used

to remand in light of new evidence not before the Commissioner at the time of the origind decison, and
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requiresthe petitioner to show “good cause” for the falureto bring this evidenceto light, the Court believes
that the intervening death of Mr. Sanato and Ms. Sanato’s gpplication to proceed as a subdtitute party
condtitutesa changed circumstance that would warrant remand for briefing and considerationof the issues
outlined above. See Melkonyan v. Sullivan, 501 U.S. 89, 97-100 (1991) (citing Senate Report, H.R.
Rep. No. 96-100, p. 13 (1979), U.S. Code Cong. & Admin. News 1980, pp. 1277, 1336-1337) (“the
court itsdlf, on itsown motion . . ., has discretionary authority ‘for good cause’ to remand the case back
tothe ALJ")). However, becauseweremand on the merits pursuant to Sentence 4, wedeclineto exercise
the Court’ s Sentence 6 authority.

In addition, the Commissioner will have to determine whether to offer (and the ALJ will haveto
decide whether to recelve) vocational expert testimony. In genera, when the grid gpplies, the ALJ need
not submit the testimony of avocationa expert to prove the existence of jobs whichthe damant iscapable
of performing, Snce a mgor purpose of the grid is to obviate the need for such testimony. See Kirk v.
Secretary, 667 F.2d 524, 529 (6th Cir. 1981). However, if the ALJ finds on remand that Mr. Sanato
suffered from severe non-exertiond limitations, she will be foreclosed from placing exclusive rdiance on
the grid. Nelson, 770 F.2d at 684. The Seventh Circuit has noted that when the grid cannot be used,
vocationd expert testimony may be helpful, but it is not ways required; rather the Commissoner may use
any “reliable evidence’ that would “persuade a reasonable person that the limitations in question do not
ggnificantly diminish the employment opportunities otherwise available” Warmoth v. Bowen, 798 F.2d
1109, 1110 (7thCir. 1986). Accord Nelson, 770 F.2d at 684-85; Walker v. Bowen, 834 F.2d 635, 641
(7th Cir. 1987). We leaveit to the parties and the ALJ on remand to decide in the first instance whether

vocationd expert testimony will be hepful or necessary.
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CONCLUSION

After review of the record and the Commissioner’s decison, the Court finds that the
Commissioner’s decison must be reversed and remanded, pursuant to Sentence 4, 42 U.S.C. § 405(g),
for further proceedings to make a Step Five finding regarding Mr. Sanato’'s non-exertiona mental
impairments. For these reasons, the Court grantsthe plaintiff’ smotion for summeary judgment (doc. #16-1)
and deniesthe government’ scross-motion(doc. # 19-1). The Clerk of the Court is therefore directed to
enter a find judgment pursuant to 42 U.S.C. § 405(g) (Sentence 4) and Fed. R. Civ. P. 58 and to
terminate this case.

ENTER:

SIDNEY I. SCHENKIER
United States M agistrate Judge

Dated: August 17, 2000
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